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the suits for penalties upon the prosecuting attorneys of the 
various counties was merely declarative of their duty under 
the general laws of the State, and interpret the "special charg- 
ing" of Fitts v. McGhee to mean "an administrative duty such 
as is exercised by boards or ministerial officers, but not attor- 
neys." The Federal Courts have, however, frequently enjoined 
attorneys-general from bringing suit. 14 It is also true of all 
these cases that the duties laid upon the attorney-general by the 
statutes in question were merely declaratory of his duty to 
prosecute all suits for penalties incurred under State statutes 
and hence this distinction of the Court, too, seems to fall. The 
Court considered the penalties collectible for the benefit of the 
counties sufficient to give the State a pecuniary interest in the 
result. In a long line of decisions, however, the collection of 
penalties forfeited to the State have been enjoined. 15 In both 
these respects the case seems to carry the principle of the Elev- 
enth Amendment beyond any of its immediate predecessors, 
and the result of an appeal to the Supreme Court, if taken, 
should be awaited with interest. The question is one of ever- 
increasing importance, and appeals from the Circuit Courts 
of North Carolina and Minnesota 16 involving similar questions 
under the Eleventh Amendment are now pending before the 
Supreme Court. 



Liability of Wholesale Manufacturer to Consumer. 

The numerical weight of American authorities supports the 
doctrine that there is generally no liability of a manufacturer 
for injury to one purchasing from a dealer caused by defects 
due to negligence in the manufacture of those articles. 1 Three 
reasons are stated for this rule : First, that injury is not prob- 
able; second, that the agency of the dealer is an intervening, 
independent cause, and third, that public policy requires such a 
limit of liability of the manufacturer. It is submitted that in 
the case of latent defects, the first two reasons are unsound 
as being inconsistent with the law of negligence; for as to the 
first, there is an evident probability of danger — and as to the 
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second, the mere passage of the article through the hands of an 
intermediate person who could not discover the defect does not 
constitute an intervening independent cause. If public policy 
is to decide the question, it should be noted further that the 
rule is in conflict with the common law principle which requires 
that a man should exercise care in the conduct of his business, 2 
this duty being imposed because of the remunerative character 
of his employment, although the consideration need not neces- 
sarily move from the plaintiff. Thus, a physician has been held 
liable for negligence in treating plaintiff's wound, although he 
was hired by a third person. 3 The rule of exemption from 
liability does not, despite dicta to the contrary, seem to be sup- 
ported by the English 4 cases, nor by those of New York 5 or 
Minnesota. 6 

Moreover, there are admitted exceptions, and these excep- 
tions "are as well defined and settled as the rule itself." * One 
of these exceptions exists in the case of negligence in the manu- 
facture of articles which are "intended to preserve, destroy or 
affect human life." * Parenthetically, — it would seem that these 
"exceptions" are merely the most obvious instances of the ap- 
plication of the common law principle above referred to, but 
as the principle has been submerged these instances are left iso- 
lated. Within the scope of this exception, are explosives/ 
drugs 8 and foods. 9 

The recent case of Tomlinson v. Armour & Co., 65 Atl. Rep. 
883 (N. J.), held that a declaration was demurrable which al- 
leged that the plaintiff had been made sick by eating diseased 
ham bought from a retailer, but negligently packed by the de- 
fendant wholesaler. The Court rested its decision upon a prin- 
ciple of contract law ; i. e., that there is no implied warranty of 
wholesomeness by a manufacturer in the sale of food to a retail 
dealer, a conclusion that seems supported by the weight of 
authority. 10 

It would seem, however, that the denial of the existence of 
such a warranty should not bar the plaintiff's claim, which was 
framed in tort. In fact, even if such a warranty had existed it 
could not have bound the defendant to whom the plaintiff was 
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a stranger. The Court ignored the real ground upon which the 
plaintiff's claim rested; i. e., the breach of a duty imposed by 
law. It is submitted that the case falls within the exception to 
the general rule as to liability of manufacturers, which exists 
in the case of an article "intended to preserve, destroy or affect 
human life." In the case cited above, 9 which so held, it is said : 
"The furnishing of provisions which endanger human life or 
health stands clearly upon the same ground as the administering 
of improper medicines, from which a liability springs, irrespec- 
tive of any question of privity between the parties." 



Liability of Stockholders upon Unpaid Stock Sub- 
scription. 

The liability of a stockholder upon his unpaid stock subscrip- 
tion to the corporate creditor, has always been worked out 
through the fictional person of the corporate entity, on the 
ground that the entity is the debtor of the corporate creditor. 
The problem has always been to devise some theory by which 
to prevent the stockholder from asserting rights, which are 
perfectly valid against the entity, in order to give the corporate 
creditor a greater right against the stockholder than that pos- 
sessed by the entity itself. Two theories have been advanced. 
The "trust fund" doctrine regards the capital stock as a trust 
fund for the benefit of the creditors. When the stockholder 
attempts to escape liability, by settling up claims which are good 
as against the entity, as for example, a set-off or a release, but 
which would prevent any remedy to the creditor, he finds that 
the claims are no longer mutual, and cannot be set up against 
each other. This theory has been severely criticised. It is ad- 
mitted that in the strict sense of the word there is no trust; 
that it is a misnomer ; and that what is meant, is merely admin- 
istration of assets in equity. 1 If that is so, the "trust fund" 
theory does not explain why the creditor should be given a 
greater right against the stockholder than that possessed by the 
entity. The other theory gives relief on the ground of fraud, 
in an action of deceit. It is said that the creditor is presumed 
to rely upon the stated capital of the entity, as security, and 
that when stock is issued, purporting to be fully paid up, when, 
in fact, it is not, he is deceived. The stockholder who accepts 
such stock is guilty of a misrepresentation, because he holds 
out the entity as possessing its capital stock fully paid up, when 
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